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1. Introduction

With negotiations launched in June 2015, the AfCFTA, a flagship project of the African
Union’s Agenda 2063, aims at creating a continental market for goods and services, with
free movement of people and capital, and paving the way for creating a Customs Union. It
also envisions promoting the continent’s industrialisation and competitiveness by unlocking
regional value chains that can enable Africa’s meaningful integration into the global
economy. The AfCFTA comprises several legal instruments/ protocols covering trade in
goods, trade in services, and dispute settlement, and was negotiated in two phases i.e. Phase
One (covering trade in goods and services with related annexes like schedules of preferential
tariff concessions on goods, concessions on services liberalization, and preferential rules of
origin), and Phase Two (covering negotiations of protocols on Investment, Competition
Policy, Intellectual Property Rights (IPRs), Women and Youth in Trade and Digital Trade).



As of September 2023, 54 AU Member States had signed the AfCFTA Agreement of which
47 had deposited their instruments of ratification. Although negotiations continued on
several issues under Phase One i.e., tariff liberalisation concessions on goods and services
and Rules of Origin, AU members decided to commence trading under the AfCFTA regime
on 1% January 2021. Subsequently, following the delay in the commencement of trading
under the AfCFTA regime, in July 2022, the 9" meeting of the AfCFTA Council of Ministers
flagged off the “AfCFTA Guided Trade Initiative (GTI)*”, which, seeks to test the
environmental, legal and trade policy basis for intra-African trade. The objectives of the
initiative are to (a) test the environmental, legal and trade policy basis for trade under the
AfCFTA,; (b) demonstrate that the AfCFTA is functioning, and (c) send an important political
message to countries that are yet to submit their provisions schedules on tariff concessions
and to the African economic operators.

1. AfCFTA Phase Il Negotiations

As earlier noted, phase two covers negotiations of protocols on Investment, Competition
Policy, Intellectual Property Rights (IPRs), Women and Youth in Trade and Digital Trade.
Negotiations on these protocols have been finalised, and are pending ratification by the
different State Parties.

1.1. Digital Trade Protocol

In February 2020, through the influence of the Afro-champions, an elite club of big
corporations in Africa, the African Union (AU) Assembly took a decision to digital trade
within the African Continental Free Trade Area (AfCFTA). The Afro-champions demanded
expedited negotiations and implementation of AfCFTA digital trade Protocol in the wake of
the Covid-19 Pandemic which saw a rise in e-commerce. Subsequently, the AU revised its
earlier stand of negotiating the digital trade protocol under Phase Il of AfCFTA
Negotiations to Phase 11, and in July 2023, negotiations for the protocol were finalized. The
protocol is now awaiting legal scrubbing whereupon it will go through the different national
stages of ratification of AfCFTA State Parties.

The negotiations for an AfCFTA digital trade Protocol are taking place within a context and
an era when the global digital economy is evolving at breakneck speed, driven by a range of
policies, infrastructure and different capabilities, and where Africa is playing catch-up on all
frontiers. Four categories are being addressed in the AfCFTA digital trade protocol. These
include:

4+ Market access: This category is focusing on regulating possible challenges that
may affect digital trade operations such as customs duties, valuation and pricing,
cross-border flows and digital products.

1The GTI comprises of 8 participating countries i.e., Rwanda, Cameroon, Egypt, Ghana,
Kenya, Mauritius, Tanzania and Tunisia.



+ Rules and Regulations: This category focuses on putting in place legal
convergences that impact digital trade e.g., consumer protection, data protection,
intellectual property rights, competition policy and tax-related issues.

+ Digital trade Facilitation: This category concentrates on measures that seek to
use digitization to make trade easier, transparency, digital identity, cybersecurity, e-
signatures, e-authentication, e-contracts and paperless trading.

+ Enabling issues: This category focuses on provisions that warrant the structural
foundation of a digital economy e.g., technology infrastructure, networks, Internet
access and related issues of affordability and quality.

One of the key concerns with the AfCFTA digital trade protocol is with regard to the
governance of cross-border data flows. With data considered the oil of the digital economy
(Singh, 2020), discourse on the governance of its cross-border flow has raised economic and
political concerns related to the concentration of data, data sovereignty, privacy, law
enforcement, and national security. In the current context of data governance countries are
reflecting on the level of data flow restrictiveness types and measures in terms of costs for
digital trade. A comparison between the AfCFTA digital trade protocol and the different
national data regimes of AfCFTA State Parties reveals divergent approaches to cross-border
data flow governance. The AfCFTA protocol provides for no prohibition or restriction of the
cross-border transfer of data by electronic means (except for security reasons) if the activity
is for the conduct of the business of a person of the State Party. On the other hand, the
different data governance policies of State Parties evolve around one of the three modes:

4 Free cross-border data flow since any restriction creates unnecessary costs for
businesses and the economy while also limiting the freedom of expression of
people online. Moreover, not all countries have the technological capacity or
infrastructure, such as data centres, to meet the localization demands mandated by
their privacy laws

4 Regulated cross-border data flow to protect important policy objectives, such as
privacy and security, and that gainful participation in digital trade relies on data
governance.

4+ Restricted cross-border data flows i.e., Data localization which imposes certain
requirements for firms to access, store, process, or more generally make any
commercial use of data within a certain jurisdiction.

The above incoherence in the handling of the cross-border flow of data shows that AfCFTA
State Parties have to strike a balance between regulation and prohibition of free cross-border
data flows. Without striking a balance between the differing models, the current provisions
of the AfCFTA Protocol risk undermining the capacity of the less digitally advanced African
countries to build their domestic digital industry and local data centre markets.

Another key aspect of the digital protocol is with regard to the location of computing
facilities. In a bid to evade this much-used requirement, with the exception of the need to
achieve a legitimate public policy objective or protect essential security interests, the



AfCFTA digital trade protocol prohibits a State from requiring a person of a State Party to
use or locate computing facilities in the territory of that State Party as a condition for
conducting business in that territory. While this provision can facilitate unhindered digital
trade, it risks leading to inequalities in jobs, taxation rights, technology and skills transfer
and data infrastructure development in countries where such computing facilities are not
located (Amaury, Menski &Perry, 2022). The provision may also be limited to achieving
the protocol’s objective of supporting data innovation through collaborating on data-sharing
projects; and facilitating sharing of information, Knowledge and Technology, research and
industry practices related to data innovation.

Gaps in the AfCFTA digital trade protocol are also evident in the contradiction between the
provision on micro, small and medium enterprises (MSMESs) and that of non-discrimination
of digital products. Under MSMEs provision, State Parties commit to promoting and
facilitating meaningful participation of MSMEs in digital trade by supporting the
development of start-ups, providing financial support, and granting preferential treatment to
MSMEs in digital trade. However, a comparison with the provision on non-discrimination
of digital products (whereby State Party shall accord less favourable treatment to digital
products created, produced, published, transmitted, or contracted for, from one country than
those from another) reveals contradictions given the fact that supporting MSMEs to be
competitive may require some safeguard mechanisms which may prohibit some sensitive
digital products and services from the competition.

Addressing anti-competitive practices is another aspect lacking in the digital trade protocol.
While the protocol is advocating for a liberal digital trade regime, which it believes is critical
to realize the AfCFTA aspirations, it seems oblivious to the need for new ways of thinking
about competition policy in Africa. The lack of measures to address anti-competitive
practices, coupled with the enclosure of data by digital trade monopolies in Africa may not
only create a skewed and exclusionary marketplace but may also represent a huge
opportunity cost in terms of the unrealized public and social value of data.

Recommendations:

An analysis of Africa’s digital trade policy and ecosystem shows that the continent needs to
play catch-up in order to become a competitive actor in the digital economy. The analysis of
the AfCFTA digital trade protocol further reveals that in order to catch up, Africa will have
to run while other continents like North America, Europe and Asia walk given their
domination of digital trade. However, as already identified, the digital trade protocol still has
a number of gaps and contradictions which need to be addressed if the protocol is to create
a transformative digital trade ecosystem on the continent. To this end, the following
measures should therefore be considered:

Adopt policies that encourage innovation in the digital space: It is key to note that
what some countries see as protectionist, others may view as necessary to safeguard certain
domestic policy interests. While the digital trade protocol adopts a liberal stance, it does not
provide for the necessary safeguards to ensure the growth of the least digitalized economies
which is important in order to realize an equal utilization of the opportunities therefrom
(Yawson, 2021). Therefore, in order for Africa to avoid becoming a pawn of digital
geopolitics, it will have to proactively enact policies and regulatory frameworks that enable



ii.

iii.

iv.

it to step up technological innovation and respond to challenges, while shaping the global
discourse on the governance of the digital economy.

Put in place an Afrocentric Safe and reliable digital payment infrastructure: It has
been noted that digital payments remain a perennial challenge for businesses wishing to
target digital trade consumers in the African Markets (UNCTAD, 2019). The digital trade
protocol should put in place provisions that provide a mechanism for the establishment of a
safe and reliable digital payment infrastructure, that infuses cashless transactions and the
common mode of E-Commerce payment in Africa i.e., cash on delivery. This should be
considered during the development of the proposed annexe on Cross-Border Digital
Payments.

Infuse relationship between the digital trade protocol and the competition policy
protocol: Notable is the reality that the digital economy will produce winners and losers on
a scale never before imagined. It goes without saying that the current disciplines in the
AFfCFTA digital trade protocol would more likely benefit countries with developed digital
market systems and firms that already penetrate the digital retail space. This may widen
inequalities among the digital trade actors. In order to tackle this, African countries need to
update their respective national and regional competition policies and legal frameworks in
order to tackle anti-competitive practices in digital trade on the continent.

Update labour laws to promote the rights of platform and gig workers: While the
digital economy is not creating new work, it has led to work in the traditional economy being
conducted or mediated using technology (Mahrenbach et al, 2019). In order for Africa to be
relevant in the digital economy, updating labour laws by African Countries is crucial for
protecting workers' rights, fostering economic growth, attracting investment, bridging the
digital divide, and positioning African countries competitively in the global market. It will
also enable the continent to embrace the opportunities and address the challenges presented
by the digital revolution while ensuring a fair and inclusive digital future for all.
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Balance between local and foreign digital trade platforms: Having locally owned
digital trade platforms plays a crucial role in harnessing the potential of digital trade for the
benefit of African economies and societies. This is because locally founded digital trade
platforms can foster economic development, empower local businesses, increase market
reach, promote digital inclusion, preserve cultural heritage, and ensure data sovereignty
(ITC, 2020). Therefore, the implementation approach of the protocol should put in place
measures to support the development and competitiveness of local digital trade platforms.
With regard to big and foreign-owned digital trade platforms, measures to ensure increased
prioritization of the listing of local products and services should be ensured.



2.2 Investment Protocol

The Protocol on Investment aims to attract and facilitate investments in the region, and to
build on initiatives and developments at national levels and in Regional Economic
Communities (RECs). It envisages that substantial increases in intra (Suzy & Nyanguthii,
2021) and extra-African investment will develop and strengthen the productive capabilities
required to raise productivity and create meaningful employment, realize technology and
skills transfer, and widen countries’ tax bases t0 generate greater revenue and finance
sustainable development objectives.

The AfCFTA Investment Protocol is expected to provide Africa with an opportunity to set
its own approach and priorities regarding continental (and international) investment
governance. This, in turn, will be vital to ensuring that the outcomes are in line with
continental development objectives and needs. By crafting a Protocol driven by local needs
and priorities, the AfCFTA State Parties will set a standard at the continental level, while
informing and inspiring negotiators elsewhere.

It is important to note, however, that an Investment Protocol is a “new issue” in the context
of regional integration negotiations in Africa. Existing investment policy and legal
frameworks in Africa largely focus on investment and investor protection rather than the
rights of the state as well as issues relating to the host community and environment (Suzy &
Nyanguthii, 2021). Whereas there are currently 180 intra-African BITs and 770 extra-
African BITs that are either signed and in force or signed and not yet in force, including
regional investment treaties like the Investment Agreement for the COMESA Common
Investment Area (CCIA) (COMESA, 2020), a continent-wide investment treaty i.e., the
AfCFTA Protocol on Sustainable Investment is the first binding Investment Agreement
being negotiated by the AU Member States. Indeed, whereas the African Union
Commission developed a Pan-African Investment Code (PAIC), as per Article 2.1,% the
PAIC is generally a guide to Member States of the AU and is not in the form of a binding
international instrument. The major objective is to elaborate a model which will serve as a
roadmap and strategy to guide AU Member States in the negotiation and development of
“new generation” international investment treaties by the Member States of the African
Union (South Centre, 2017).

The Protocol contains, in addition to preambular statements, 54 articles, grouped into 8
chapters. The provisions reflect the fundamental aspects of the draft Pan-African Investment
Code (PAIC), particularly with respect to standards of treatment. There are provisions that
extend protection to investors and those that impose obligations on them. The standards of
protection relate to MFN, national treatment, expropriation and compensation, as well as
free transfer of funds. The MFN clause in the Protocol is crafted in a narrow way: it excludes

2 Article 2.1 of the Code's final version provides that "This Code shall apply as a guiding instrument to
Member States as well as investors and their investments in the territory of Member States as defined by this
Code."



the application of the principle to dispute settlement procedures. The application of the
clause to substantive matters is also limited, as substantive obligations in other investment
treaties are not to constitute, in themselves, ‘treatment’.

The Protocol does not include the much-contested fair and equitable treatment (FET)

Global investment in Africa

The Protocol is critical for attracting and increasing investment flows in Africa. Forei%n direct investment (FDI) to Africa reached
US$45 billion (only 3.5% of global FDI). Africa's FDI fell by 44% between 2021 and 2022. FDI in Africa is low compared to other
regions such as Asia, North America, and Latin America and the Caribbean. Most of the investment in Africa comes from
Europe, France, the United Kingdom, the Netherlands, China and the United States. North Africa has the largest FDI, followed by
West Africa, East Africa, Southern Africa and Central Africa.
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standard. In lieu, there is a provision entitled ‘Administrative and Judicial Treatment’. This
obligates State Parties to ensure that ‘investors and investments of another State Party are
not subject to treatment which constitutes a fundamental denial of justice in civil, criminal
and administrative adjudication proceedings, evident denial of due process, manifest
arbitrariness, discrimination based on gender, race, religious beliefs or abusive treatment in
administrative or judicial proceedings. International investment arbitral tribunals, while
fleshing out the content of autonomous FET clauses, have indicated that the constituent
elements of this standard include denial of justice and due process, manifest arbitrariness,
transparency and protection of investors’ legitimate expectations. One might then think that
the inclusion of these elements in the Protocol is suggestive of the incorporation of a FET
standard. However, the Protocol establishes that these elements are not to be interpreted as
being equivalent to such a standard. Rather, the minimum standard of treatment under
customary international law is incorporated as an element of administrative and judicial
treatment.

With regards to sustainable development, the Protocol contains provisions that guarantee the
right of the host State Party to take measures aimed at ensuring that investments in its
territory are consistent with the goals and principles of sustainable development; other
national environmental, health, climate action, social and economic policy objectives; and
essential security interests. There is also an ‘endeavour’ obligation in relation to corporate
social responsibility whereby investors are required to attempt to encourage the
strengthening of local capacities, develop human capital, promote gender equality and
inclusiveness, refrain from seeking exemptions that are not established in the legislation of
the host State Party, etc.




Under dispute settlement, the Protocol defers this matter to an annex, to be negotiated after
adoption — leaving us to continue wondering if there will be any automatic right by any intra-
African investor to enforce the guarantees under the Protocol before an arbitral tribunal. In
the meantime, amicable dispute settlement mechanisms like consultation, negotiation, etc.
are provided as initial steps to resolve disputes between investors and host states relating to
alleged breaches of the Protocol. Resort to the dispute settlement mechanism set up by the
AfCFTA is also within sight through espousal of the investor’s claim by its home state.
Considering that African countries do not have a culture of litigating each other on trade
matters, one may question the effectiveness of this system in responding to the concerns of
investors.

Recommendations:

The AfCFTA parties have an invaluable opportunity to set their own approach and priorities
in investment facilitation — and this, in turn, will be vital to ensure that the outcome is in line
with regional and national objectives and needs. They should avoid simply duplicating
approaches developed elsewhere, which may not reflect the priorities and aspirations of the
region and have not been tested given their recent emergence. By crafting a protocol-driven
by local needs and priorities, the AfCFTA negotiators will set a standard at the continental
level, while informing and inspiring negotiators elsewhere.

The AfCFTA negotiators also have many valuable examples to draw from when crafting
innovative features in investment policy. Over the years, countries across the African
continent have developed an innovative ecosystem of investment agreements, including
international investment agreements (I1As) and regional investment agreements (RIAS).
These instruments set creative, progressive trends regarding how countries can promote and
protect investments and foster investor accountability with a view to achieving sustainable
development in African countries. In the same spirit, and given the novelty of IF in
investment agreements, African policymakers should aim to do the same i.e., design and
negotiate an investment protocol that meets their needs and aspirations not least by ensuring
public interest objectives work in tandem with investments facilitated into the region.

African states should conduct an analysis of the ways in which their national laws differ
from the AfCFTA Investment Protocol and may wish to alter such domestic laws to better
align with the Investment Protocol. The Investment Protocol or discussions relating to it
could provide guidance on courses of action when a conflict or inconsistency is found. It
could include giving room for reservations in circumstances where some member states
strongly hold onto certain positions.

Most of the intra-African treaties are the old generational type and it’s therefore expected
that an IP that reflects the above highlighted issues will conflict with these treaties. As such,
in order to avoid undesirable overlaps between such treaties and the AfCFTA Investment
Protocol it will be desirable that the existing treaties are either amended or terminated. Some
language could be crafted in the Investment Protocol itself that acts to amend, or terminate,
existing treaties among and between parties to the Investment Protocol. Amending the
treaties may however not lead to the desired outcome of one harmonized regime for the
African region in the spirit of one regional market. As such, termination of existing treaties
would be the only sure bet of ensuring that there are no overlaps or conflicts.



The existing stock of treaties between the African States and non-African countries. A
review should be conducted on their non-conformity to the agreed irreducible minimums in
the Investment Protocol and recommendations made thereof. The analysis could also flag
out signed treaties that have not been ratified as possible candidates for renegotiation or
abandoning, the stages that the treaties are in their lifecycle and the possibility for
termination. The stocktaking should also seek to identify the common treaty partner/region.
This could help to flag out the 11 A reforms that the partner has undertaken recently especially
on ISDS as a selling point for the need to terminate or review the treaty. Within the analysis,
steps should be taken to identify and understand how the Investment Protocol interacts or
will interact, with existing extra-African investment treaties and national investment laws,
both of which afford protections to foreign investors.

Where states find that there are divergences between protections afforded to African
investors vis-a-vis investors from outside the continent who are arguably entitled to better
treatment through procedural or substantive provisions of investment treaties, individual
states could decide to increase their level of protection for all investors domestically (though
there are other factors to consider regarding whether this is beneficial or advisable), or they
could work within their treaty program (or within UNCITRAL, e.g. by efforts for an orderly
transition from ISDS to state-state) on adjusting extra-African investor protections
downward. States could also pursue a combination of these options.

In conclusion, investment agreements are about long-term outcomes and the promotion of
economic development in specific jurisdictions. They are not an end in themselves. A
continent-wide African investment regime will require a careful calibration of national,
regional, and continental industrialization and economic development plans. It should, in
addition, take note of new global trade policies and technological developments. Given the
broad and varying nature of investment agreements across the region, African states could
learn from each other during the AfCFTA negotiating process and build upon the momentum
generated by the investment protocol. They could use this new arrangement, once finalized,
not only to facilitate intra-African investments but also as a model to influence other
negotiations outside the region.



1.1. Competition Protocol

Article 4 (c) of the AfCFTA requires member states to cooperate on a competition policy to
realize the objectives of the AfCFTA as provided for in Article 3. The AfCFTA will no doubt
create massive opportunities for Africa, but with these opportunities also come the
complexities of regulating cross-border competition. By eliminating tariffs and non-tariff
barriers to trade, there will be increased competitiveness and innovation among African
businesses. On the other side, this will also open the door to other anti-competitive practices
which can stifle the objective of the agreement if not regulated. For example, businesses that
want to expand their influence through mergers can abuse such influence. Hence, the
importance of a competition policy framework. The AfCFTA Competition Protocol is one
tool that can serve as an important check on the market opportunities that the free trade area
will create. The competition policy protocol aims to build on existing arrangements in
Regional Economic Communities (RECs). This involves interpretations and harmonization
of a wide range of agreements involving different levels of depth.

Indeed, the competition protocol aims at providing members with the power to checkmate

o create a single African competition regime

= promote competition within the AfCFTA to improve market efficiency, inclusive
growth and structural transformation of the African economies

ensure that gains from the AfCFTA trade liberalisation are not undermined by
anti-competitive business practices

=3
develop and strengthen the capacity of States to deal with anti-competitive
Objectives — = business practices
Erovide a continental platform for research, information exchange, capacity
uilding, training, consultation, cooperation and coordination on competition
— policy and law in Africa

l = promote economic integration and sustainable development in the AfCFTA

manage the interrelationships of national, regional and continental competition
regimes and sector regulatory laws

anti-competitive conduct within the African markets. Through cooperation and information
sharing, states will be able to stamp out cartels and big corporations that are anti-competitive
thereby reducing the monopolistic influences in the market. It could also be an umbrella to
harmonize all the national and regional frameworks for coherence in Africa, thereby
reducing the conflict of jurisdictional conflict between different frameworks. Competition
law has therefore never been more important in the African context. Competition law could
especially help in allaying the fears of many African businessmen who are afraid that the
AfCFTA will increase competition with the bigger enterprises and drive them out of the
market.

Although the AfCFTA is ultimately aimed at facilitating trade, it is competition laws and
enforcement bodies must be unafraid to intervene in markets in order to "protect consumers
and small suppliers from the market power of large sellers and buyers, maintain the openness
of markets, and disperse economic and political power. As with all of the AfCFTA's
protocols, rigorous enforcement through strong institutions is vital for the success of the
Competition Protocol. At least 41 African states have competition legislation, but these rules
are not enforced for the most part. Thirteen African countries have no competition laws at



the national level. Although 32 of the 41 jurisdictions with national competition legislation
have enforcement agencies, the degree to which agencies are operational varies widely.
Several Regional Economic Communities (RECs) have competition laws (some of which
account for states without national laws), but only some of these laws are binding.

In conclusion, the AfCFTA Competition Protocol can function as a potential model law for
African jurisdictions where there is no existing, or only a poorly developed and enforced,
competition regime. Some commentators have suggested that the initial approach of the
AfCFTA should be to implement a 'soft law' regime, as other free trade areas like the North
American Free Trade Area and the Trans-Pacific Partnership have done. However, the
AfCFTA is distinct as its member states have gaping enforcement holes. While it is important
to delineate which authorities have jurisdiction over transactions and firm conduct,
particularly in instances where there are operational national and regional competition
authorities with concurrent jurisdiction, AfCFTA's competition laws must allow its
enforcement agencies to exercise jurisdiction where there is no other competent regulator.

This may initially mean that the AfCFTA competition rules will only apply where there is
AfCFTA Protocol and Regional Competition Agreements

In cases of conflict between the Protocol and regional competition agreements, the Protocol prevails.

Regional Competition Authorities will continue to glay an important role in enforcing competition law in Africa. Regional Competition

Authorities will retain their jurisdiction and serve as building blocks for an integrated competition regime in Africa.

The Protocol regulates and prohibits business practices that are deemed anti-competitive, restrictive and/or incompatible with proper
functioning of the AfCFTA market. This means that enterprises cannot engage in business practices that distort, prevent or restrict
competition in the AfCFTA market.

Anti-competitive business practices
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The Protocol prohibits horizontal business practices (i.e. agreements between enterprises operating at the same level in the supply chain)
and vertical business practices (i.e. agreements between businesses at different levels of production, distribution or supply) that have the
object or effect of preventing, restricting or distorting competition in the AfCFTA market.

no other regulator at all or, as the AfCFTA authorities' enforcement capabilities mature, the
rules will apply if the concurrent laws and enforcement are less rigorous than at the AfCFTA
level. For example, in a merger that created the largest cement producer in Africa and the
world, the Common Market for Eastern and Southern Africa (COMESA) Competition
Commission issued its approval on the basis that the merger "does not have an appreciable
effect on trade between the Member States", with no further analysis. At the very least, the
AfCFTA protocol must promote more rigorous legal and market analysis by regional and
national regulators. An oft-repeated concern regarding the AfCFTA Competition Protocol is
whether it will be able to harmonize with the competition regimes of its member states and
the continent's various RECs. However, this is a technical issue with a technical solution. Of
more significant concern is whether the AfCFTA Competition Protocol will be able to set
strong, clear legal and enforcement standards that are fit to address and prevent monopoly
and oligopoly power in Africa.



Recommendations:

Despite the fact that competition policy covers all economic activities by persons or
undertakings within or having significant effect on competition in the Market, it shall not
apply to matters falling within the respective jurisdiction of the national competition
authorities. In addition, the protocol excludes labour-related issues aimed at advancing the
terms and conditions of employment; or collective bargaining Agreements on behalf of
employees for the purpose of fixing terms and conditions of employment.

Therefore, the AfCFTA must be more than a liberalization project. The AfCFTA must ensure
that the dramatic gains it is projected to generate are more equitably distributed to facilitate
broad-based and sustainable development. The Competition Protocol is one tool at the
continental level through which to constrain monopolies and their accompanying economic
and political power. What a good competition legal regime will do is make markets work
fairly for both businesses and consumers by curbing anti-competitive practices like abuse of
dominance and promoting consumer protection.

1.2. Intellectual Property Protocol

The AfCFTA Protocol on Intellectual Property Rights (IPRs) was adopted by the AU
Assembly during its 36th Ordinary Session held from 18 to 19 February 2023 in Addis

Intellectual Property Rights

The Protocol covers a wide range of IPRs, including plant variety, geographical indications (Gls), marks, patents, utility models, industrial
designs, undisclosed information, layout designs of integrated “circuits, copyright and related rights, traditional knowledge,
traditional cultural expressions, and genetic resources. The Protocol also includes pharmaceutical IP provisions.
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Figure 2. Key Provisions of the AfCFTA IPR Protocol

Ababa, Ethiopia. The Protocol includes a Preamble and 7 parts (or chapters) with 42 Articles.
The Protocol will enter into force 30 days after the deposit of the 22nd instrument of
ratification of the Protocol. Only State Parties to the AfCFTA Agreement can ratify or
accede to the Protocol. The Protocol reflects a shared commitment by State Parties to protect
and enforce IPRs, balance IP systems, and confirm the importance of IP in boosting intra-
African trade. In this factsheet, States means State Parties to the Protocol. The Protocol on
Intellectual Property Rights with the African Continental Free Trade Agreement (AfCFTA)
aims to protect Trade-Related Aspects of Intellectual Property Rights (TRIPS).



Recommendation:

The AfCFTA Protocol on IP should essentially look towards reviewing and developing,
among others, the following areas/issues which have plagued innovation, creativity,
branding and generally the IP space in Africa. The AfCFTA’s IP policies and legislation
should also be tailored to the African market for which it is introduced, as opposed to strictly
utilizing various adaptions (wholly or partly) of International IP regulations. This will foster
the design and delivery of IP systems suited to the contexts, conditions and collective
interests of Africa. AfCFTA IP Protocol would need to prioritise geographical indications,
traditional knowledge and traditional cultural expressions, which embody Africa’s
innovative and creative strengths.

Guiding Principles

States shall be guided by the following principles in the protection and enforcement of IPRs:
Promotion of the public
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therapeutics & other energy transition & technologies to that unreasonably restrain
healthcare essential environmental foster Africa’s digital trade or adversely affect the
tools consistent with sustanability. transformation transfer of technology by right
relevant IPRs treaties holders.

Non-discrimination of IPRs Exhaustion of IPRs

« States are required to treat IPR holders from other
States in the same way they treat their own
nationals.

» States are required to treat IPR holders of other

« The Protocol Jurovides for regional exhaustion of IPRs. That means, IP
protected pro
the consent of the IPR holder,
The conditions for the applicability of the exhaustion of IPRs will be specified

ucts are put on the AfCFTA market (in the State Party) with

States in the same way they treat nationals of its
most favoured nations.

« However, these obligations do not apply in cases
where there are exceptions provided under
applicable treaties of State Parties.

in an Annex to be developed.
However, IPRs are not exhausted in the AfCFTA market if such products are
placed for sale for the first time in any country outside the AfCFTA. Parallel
importation is permitted within regional markets but may be banned from
outside the regional market.

Figure 3. Guiding Principles of the AICFTA IPR

With regards to gender, the gender gap in IP and its impact on trade implies reduced
economic activity and, relatedly, lower socioeconomic outcomes for women on the
African continent. It also limits the effectiveness of the AfCFTA as a whole and of the
IP Protocol specifically. The IP Protocol may be gender-blind but its implementation
could recognise the specificities of women’s participation in IP-related trade.

Conclusion, With Africa being the richest continent with diverse culture, arts and
biodiversity IPR policy is important for protection from developed world. In addition, the
increase in technological innovation and invention where youth dominate, the IPR for
registration and protection will be key to harnessing the full potential of youth and promoting
a knowledge-based digital economy among African states.
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About TATIC

Tanzania Trade and Investment Coalition (TATIC) is a registered Civil Society Organization
which operates across Tanzania's mainland. TATIC envisions a prosperous nation with
equitable and inclusive development for current and future generations through the
promotion of sovereignty over trade and investment for fair and equitable human
development. TATIC works on thematic and intersectional issues concerning national,
regional and international trade policy and investment agreements.

TATIC delivers actionable evidence and solution to transform trade and investment policies
and frameworks for inclusion and sustainability,
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To promote sovereignty over trade and investment for fair and equitable human
development.
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